Introduction
States are in a unique position to regulate each and every activity of business enterprises operating in the extractive industries. 1 International law recognizes that states have permanent sovereignty over the natural resources located within their territories. 2 As a result of this, businesses generally cannot operate in the extractives sector without obtaining permits and authorizations from the host state and are required to operate within the parameters of the terms of their investment contracts and the laws applicable to their activities. This gives host states ample opportunity to structure the legal framework applicable 3 to the investments in the extractives sector in a manner that realizes their duty to protect human rights. However, states are often encouraged to make their regulatory framework as attractive as possible to outside investors. 4 Laws principle enables host states 10 to utilize the legal instruments applicable to investor conduct to fulfill their duty to protect under international human rights law ('IHRL') in the extractive industries. 11 For this purpose, Section 2 considers the theoretical understanding of international law as both an expression and constraint on sovereignty.
It treats the discourses in international investment law and international human rights law separately before considering how the two fields interact.
This paper further aims to contribute to the discussion on the implementation of state duty to protect in the extractive industries in light of the 2011 UN Guiding
Principles on business and human rights, formulated by for UN Special Representative John Ruggie, (alternatively 'UN Guiding Principles' and 'UNGPs'). 12 In Section III, it considers the expectations of the UN Guiding Principles for states in adopting investment contract provisions that are consistent with a human rights approach. It suggests that the UNGPs place an expectation on states to ensure the laws and contracts include adequate and appropriate remedies and terms of liability for when violations occur despite proper due diligence measures by businesses. It is also important that the host state puts in place efficient enforcement mechanisms to ensure proper implementation of the protections and guarantees integrated into these instruments.
In Section IV, the Qara Zaghan Gold Mining contract between the Government of Afghanistan and Afghan Krystal Natural Resources Company (AKNR) for exploitation of the gold mine in the Qara Zaghan region in Afghanistan will be analysed as a case study. 13 The focus, when analyzing this contract, is on impact of the investment on the local communities' right to land and right to an adequate standard of 10 Under the UN Guiding Principles on Business and Human Rights both host and home states carry the duty to protect. The focus of this paper; however, is only on the host states' duty to protect; See 
International Law as Sovereign Expression and Constraint
Sovereignty is a much debated concept with different dimensions, the discussion of which falls beyond the scope of this paper. 14 
Permanent Sovereignty over Natural Resources
In the extractive industries, the doctrine of permanent sovereignty over natural resources both expands and constrains the state's ability. these obligations become binding they will act as a constraint over the state's authority over its natural resources. protect human rights of the local communities, or the limitation of land rights of the local community in order to enable the investor to conduct its business activities.
Balancing the rights of the beneficiaries of these two areas requires an exercise of sovereignty by the state. In this sense, in the extractives sector the state is well situated to act as a barrier between the investor and the local communities whose rights and interests often clash.
How does FIL Restrict States' Ability to Implement their IHRL Obligations
Investment contracts may trigger a shift of power and authority over the actions of the foreign investor relating to the investment within the host state. 29 This is a shift that transfers the power and authority from the state to investors and international tribunals to different extents, depending on the content of the instrument, and therefore, acts as a constraint on the host state's sovereignty, on its power to regulate. While the transfer of power and determination of its extent is an expression of sovereignty, once this shift takes place, the host state's ability to exercise sovereignty vis-à-vis the foreign investment becomes restricted by the standards prescribed in the relevant instrument.
Foreign investment law instruments diminish the ability of the state organs, including the executive, legislature and the courts to act in a manner contrary to the rules prescribed by these instruments. necessary flexibility to the state to implement their human rights obligations at the formulation or negotiation stage. On this theoretical background on the interaction of sovereignty, IHRL and FIL, the following sections will focus on the demands of IHRL regarding business activity and the ways in which these could be incorporated into investment contracts.
The Potential Impact of the UN Guiding Principles
To date, the international community's focus on business and human rights has primarily been aimed at examining the impact of foreign investment and in particular of multinational corporations ('MNCs') on human rights and suggesting or creating softlaw mechanisms for remedying those impacts. 37 This is understandable as most foreign investment, though not all, comes in the form of investments from multinational corporations. 38 Currently, the leading framework for responsibilities in the area of business and human rights is the UN Guiding Principles, which recognizes a tripartite division of responsibility for governing the human rights impacts of corporations.
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States are to protect human rights from impacts by corporations, businesses are to respect human rights in their activities, and both states and businesses are to ensure negative human rights impacts are remedied. 40 This section will outline the responsibilities recognized in the Guiding Principles while suggesting that they also Applying the UNGPs to the extractive industry, the state is expected to provide policy coherence between IHRL and the terms and conditions of investment contracts.
States should ensure provisions do not allow or facilitate a business's negative impact on human rights. The state must not relinquish its ability to adopt new human rights compliant legislation or new regulations, or enforce those standards on the business.
Where negative impacts are an inherent part of the operation, the state is expected to require advanced planning for addressing these impacts in a human rights compliant manner, including the provision of compensation for impacted individuals and communities. Finally, where the business has had an unforeseen negative impact, the contract must not exempt the business from local courts or from an obligation to pay compensation.
Businesses, on the other hand, have a responsibility to respect human rights even where the State fails to regulate. The UNGPs advance a 'do no harm' philosophy which places the corporation's obligations primarily in negative terms: the corporation should not interfere with the enjoyment of a human right, and should avoid complicity when a state violates human rights. 48 In addressing these demands, businesses are expected to undertake due diligence to determine the risks they pose to human rights, and to establish grievance mechanisms for addressing complaints about human rights violations. 49 In advance of signing a contract, businesses should conduct due diligence on the impact of their operations and establish means for addressing grievances.
Respecting human rights, though, also demands that businesses not seek exemptions from the state's human rights laws, or pressure the state to avoid seeking new human rights compliant regulations. 50 Finally, due diligence must not simply be conducted before an investment, but should function as a continuous part of the business's operations. In this sense, the UNGPs recognize that human rights act as a constraint on sovereignty while also expecting the state to utilize its sovereignty in restraining corporate impacts on human rights through, inter alia, FIL. 
Incorporating the UNGPs into Investment Contracts
This section considers ways in which the UN Guiding Principles can be incorporated, utilizing the example of the Qara Zaghan Contract. provisions, obliging the company and the relevant public authorities to act or not to act in a particular way. However, the formulation and implementation of these provisions are of utmost importance, if they are to achieve the necessary protection. Otherwise, they will fail to satisfy the expectations of the human rights obligations of the host state.
The following section will demonstrate how provisions of a contract are relevant to the protection of human rights by looking at Qara Zaghan Contract. The adequacy of the provisions of this contract will be investigated with specific focus on right to property and right to an adequate standard of living.
Right to Property, Land Use and Right to an Adequate Standard of Living
The impact of oil, gas and mining activities are strongly felt on communities'
right to property and right to an adequate standard of living. These projects often involve resettlement of communities, which directly interferes with their use of land and thus with their property rights in connection with that their right to housing and food.
The right to property is guaranteed in art. 17 of the UDHR 57 60 Under the European system the right to property has been interpreted in a broad manner to cover "all manner of things which have an economic value" 61 while the Inter-American Court of Human Rights recognizes interests beyond mere ownership of property. 62 Wide interpretation of property rights extends the protection guaranteed in these instruments to individual or collective occupants or users of land who do not hold the title to the land. 63 Removal from land will deprive communities from use of land for shelter, production of food and other means for generation of income, such as artisanal mining. This interferes with property rights, as well as depriving communities from their means of subsistence, adversely impacting their livelihood and at times their cultural rights.
Contracts relating to oil, gas and mining activities should be drafted in a way to prevent or minimize any adverse impacts of the business activities on the communities' livelihood. Safeguards should be incorporated to each stage of the oil, gas and mining activity stretching from the pre-licensing stage to post expiration or termination of the license. The main considerations of the host state negotiators related to use of land should be community consultation and consent, compensation and terms of resettlement. These issues are analyzed in turn below.
Consent and Community Consultation
The first step to achieving human rights protection in oil, gas and mining projects is to engage with communities at every stage of the project through an open consultation process. The international standards require not only consultation, but also 'consent' for natural resource extraction in areas populated by indigenous peoples. Free, prior and informed consent ('FPIC') 64 is the standard found in the UN Declaration on the Rights 63 In many African countries, land is owned by the state and used or occupied by the people based on customary system of property rights. See, Cotula, op.cit., 19-20. 64 According to UN-REDD Programme Guidelines on Free Prior and Informed Consent, Free refers to a consent given voluntarily and absent of "coercion, intimidation or manipulation."; Prior means "consent is sought sufficiently in advance of any authorization or commencement of activities."; Informed refers mainly to the nature of the engagement and type of information that should be provided prior to seeking consent and also as part of the ongoing consent process.; Consent refers to the collective decision made by the rights-holders and reached through the customary decision-making processes of the affected peoples or communities. Consent must be sought and granted or withheld according to the unique formal or informal political-administrative dynamic of each community, available at http://www.unredd.org/Launch_of_FPIC_Guidlines/tabid/105976/Default.aspx
